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Austin Lawyer, Jason Coomer, has been practicing law since 1995 and helps Texans that
have been wrongfully injured or killed; that have lost their homes and possessions; or that
have been wronged in a business transaction as a result of another’s wrongful acts. The
Law Office of Jason Coomer handles Personal Injury Claims including Residential
Fires, Toxic Exposures (toxic mold, lead paint, black water), Automobile Collisions,
Wrongful Death, Dangerous Conditions, & Construction Accidents. The Office also
handles Consumer claims including Apartment Fire, Lemon Home, Negligence
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Intellectual Property Disputes, Business Development, & Breach of Contract.
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Technology Consulting. Web Presence Development includes designing a Web presence
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includes development of presentations and demonstrative evidence with video, graphics,
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E-Malil in Civil Discovery

emulating a wide range of common application software should stand the test of
time.

For now, the choice of format is a tactical and financial decision. If you know
your opponent will find one or the other format more daunting because, e.g., she
lacks software to examine files in their native format, that hurdle may influence
your choice...in favor of the easier format, no doubt. Likewise, if your firm or law
department structure is geared to platoons of associates and paralegals
conducting discovery reviews using Internet browser software and doesn’t have
staff capable of analysis in native format, the TIFF or PDF format may be the
best choice.

What Format Do You Want?

If you are the party seeking discovery of e-mail, give some careful thought to the
format you want to receive and ask for it in your discovery request. But always
keep in mind the adage, “Be careful what you wish for, because you might get it.”
In deciding what to ask for you need to consider how you work and the structure
and volume of the electronic information you seek. If you and your staff are
incapable of tackling production in any format other than paper and the universe
of electronic documents in your case is small (i.e., under 250,000 pages), then
working with page image files or even having those images blown back to paper
is a workable strategy. In that instance, just be sure that you obtain printouts of
all the metadata for each electronic document. That means full headers for all e-
mail, plus be sure that the production method will afford you a mechanism to pair
attachments with transmittals and link individual messages to the data paths from
which they were retrieved (i.e., whose mailbox was it in and what folder?).

Unless you command a platoon of skilled reviewers—or even if you do—once
you get past about 250,000 pages, it just doesn't make sense to manage
documents by reading each of them. Using my own e-mail stores as an
example, | have nearly a gigabyte of e-mail online which, when printed out, might
yield something in excess of 100,000 pages to review. If, on average, you can
read through every page in thirty seconds, it's going to take around 800 hours to
plow through it all. Even if you de-duplicate and cull out all the Viagra ads and
Nigerian treasury scams, you're still looking at maybe ten 40-hour weeks of
work...for one person...with one mailbox.

For my money, | want the e-mail produced in its native format--in a .pst file if it's
Outlook or Exchange Server mail and as .dbx, files (e.g., Inbox, Sent Items,
Deleted Items, etc.) if it comes from Outlook Express. Moreover, I'm going to
look very closely at the privilege log to determine what has been removed from
the mailbox and what relationship those excisions bear to the timing and content
of other messages. I'm also going to seek deleted e-mail, whether by
examination of server tapes, through discovery from others or by computer
forensics.
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Privilege and Confidentiality Considerations

If all the cost and trouble of electronic discovery stemmed only from the
challenge to locate and restore e-mail, then improvements in technology and
best practices could pretty well make those concerns evaporate. The cost of
storage has never been lower and the storage capacity/per dollar is soaring. No,
the greatest and growing cost of e-discovery stem from the legal services which
must be devoted to the fight for access and the review of information before it
can be produced. Plaintiff's counsel's fear of overlooking a smoking gun is
nothing compared to defense counsel’'s fear of having unwittingly produced it!
Though reprehensible, it's common for confidential e-mails from counsel and
transmittals of sensitive trade secrets to rub shoulders with the electronic
greeting cards, organ enlargement solicitations and routine matters that fill our
electronic mailboxes. Then, there is the commingling of business and personal
communications. If e-mail comes from an employee’s spouse or physician, who
will cull it from production? How do you produce something you haven'’t
reviewed in detail without risking the waiver of privilege?

Claw Back and Quick Peek Arrangements

The inadvertent production of a privileged document following a diligent review
and otherwise timely and careful assertion of privilege is not likely to be seen as
a voluntary waiver; however, a broad expansion of that proposition---an emerging
approach to e-discovery, called the “claw back” or “quick peek” method—offers a
less-certain outcome. In a “claw back” production, documents are produced
before or even without a review for privilege, confidentiality, or privacy. Instead,
the parties agree—or, in rare instances, the court will order—that the party
seeking discovery will be afforded broad access, but that the producing party
may assert confidentiality and privilege to any of the materials reviewed. The
notion is that the producing party may “claw back” any document it might
otherwise have been permitted to withhold from production, without fearing a
claim of waiver.

Claw back productions certainly have their appeal: make your opponent wade
through everything and only focus on the items they indicate they might wish to
use. But, even with an ironclad agreement, there is a greater potential for a
producing party to waive a privilege or lose control of a confidential
communication. There is also a question whether, in our adversarial system, a
lawyer’s duties are adequately fulfilled by “punting” the review process to one’s
opponent.

If a claw back or quick peek production is contemplated, one e-discovery think
tank suggests that the Court enter an order that (1) indicates that the court is
compelling the manner of production, (2) states such production does not result
in an express or implied waiver of any privilege or protection for the produced
documents or any other documents, (3) directs that the reviewing party cannot
discuss the contents of the documents or take any notes during the review
process, (4) permits the reviewing party to select those documents that it
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believes are relevant to the case, and (5) orders that for each selected
document, the producing party either (a) produces the selected document, (b)
places the selected document on a privilege log, or (c) places the selected
document on a non-responsive log. The Sedona Principles: Best Practices,
Recommendations & Principles for Addressing Electronic Document Discovery,
Cmt. 10.d (Sedona Conference Working Group Series 2004).

Preparing for E-Mail Discovery

If a request for production sought, “Jim Smith’s Outlook Express e-mail from his
Dell laptop, received or sent between March 23 and 30" 2004 and referencing
the Jones Project in the subject line,” electronic discovery would be a piece of
cake! In reality, e-discovery requests rarely improve upon their paper discovery
predecessors, with drafters opting instead to trot out the familiar “any and all”
demand, while tacking “electronic data compilations” onto the litany of examples
offered to define a “document.”

A lawyer who appears quite savvy about electronic discovery published the
following sample request for e-mail production on his website. Ordinarily, I'd
credit the source, but since I’'m going to savage a well-intentioned and unselfish
effort to put something online to help other lawyers, the better part of valor is to
let the publisher remain anonymous.

“Produce any and all information related to e-mail, including but not
limited to current, backed-up and archived programs, accounts,
unified messaging, server-based e-mail, Web-based e-mail, dial-up
e-mail, user names and addresses, domain names and addresses,
e-mail messages, attachments, manual and automated mailing lists
and mailing list addresses.”

Now, let's translate it into a more-or-less equivalent request for paper
documents:

“Produce any and all information related to documents, including
but not limited to the original and copies of any documents ever in
your possession. Produce any documents you have at home, in
your car or that you used to pack the old kitchen dishes you sold on
e-Bay. Don’t omit all those old compositions you wrote in the 4"
grade that your Mom has stored in her attic or the Playboys you
kept from college in that box behind the furnace. Produce your
Rolodex, your diary, your Christmas card list and that list of the
people who gave you wedding presents (your wife will know where
it is). Be sure to include any mail you've ever sent or received,
especially those blue envelopes with all the coupons in them and
any letters from Ed McMahon indicating that, “You may already be
a winner!” Produce any implements related to writing, including any
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pencils, pads, pens (especially those pricey MontBlanc ones and
the ones with the squishy hold ‘em thingies).”

Or more succinctly:
“Gimme everything.”

Sooner or later, your client will get hit with a request like this--or one that isn’t
utter nonsense—and the reality of having to marshal and produce e-mail and
other electronic records will set in.

The process that allows you to safely navigate the treacherous shoals of e-
discovery begins before the preservation letter arrives. You need a plan. You
need a policy. You need procedures.

According to a 2003 survey by the American Management Association, only a
third of employers have written e-mail retention and deletion policies. Cohasset
Associates, a consulting firm specializing in document-based information
management, found that 39 percent of organizations have no formal policy
regarding e-mail retention. Can this really be true after Enron, Frank Quattrone
and all the other high profile e-mail self-immolations making recent headlines?

Planning and Policymaking

Companies get in trouble with e-discovery because they fail to keep something
and create or retain something they shouldn’t have. In a large, complex, far-flung
organization, it's bound to happen despite best efforts, but it shouldn’t occur
because the law department doesn’t know how to talk to the IT department or
because no one ever told Dewayne that his Janet Jackson *“wardrobe
malfunction” video shouldn’t have been e-mailed to the whole department.

Your client’s electronic document retention policy has become a critical corporate
policy. Having a sound retention policy and implementing it in a rational and
consistent way is one of the best ways means of guarding against a charge of
spoliation. Such a policy needs to be a collaborative effort between corporate
counsel and the IT staff, with each seeking to understand the needs and
constraints the other faces. The policy needs to be blessed by senior
management and integrated into operations. It needs to be ingrained in the
corporate culture by training, oversight and meaningful enforcement. Currently,
most employers don't instruct their employees on proper handling of electronic
records, and almost three out of four have no e-mail usage training. A policy
without training and enforcement is just a piece of paper.

Dear David Duncan, Regards Nancy Temple

There’s been plenty of ink spilled about the demise of accounting giant Arthur
Andersen in the Enron mess, but one pertinent lesson is that Andersen didn't get
in trouble because it lacked a document retention policy—in fact it had two pretty
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comprehensive document destruction policies. Andersen went down because it
hadn’t followed its policies and decided to play catch up and cover up while the
Feds were pulling into the driveway. Few things spell “wrong” to a jury like a
company’s failure to adhere to its own policies. Some argue it's better to have no
policy than one that’s not followed.

To be effective, retention schedules have to be rigorously followed, but adaptable
to lawsuits, government investigations and compliance obligations. The retention
policy that only kicks into gear when the hoof beats of litigation approach waves
the red flag of malfeasance. Yet more than a third of companies only follow their
retention when it suits them.

Trust Everyone, but Cut the Cards

Even companies with sound e-mail usage and retention policies and employee
training programs can't wholly rely upon their employees’ good conduct.
Employees must be disabused of the notion that they have an expectation of
privacy in their use of company computers and reminded that their usage
constitutes consent to monitoring of that usage. Monitoring of computer usage
may be degrading and intrusive, but failing to monitor is an abrogation of
responsibility that cedes trade secrets to those who steal them and vast digital
conduits to those who use them for harassment and criminality. These threats
are not imaginary. They occur in every large organization, and many small ones,
from the board room to the mail room. Moreover, we must have the fortitude to
look for the bad quys, inside and out. Though half of all companies claim to
monitor incoming e-mail, less than one-in-five keep an eye on intra-company
messaging.

Am | in Trouble? IM!

| used to call Instant Messaging “an emerging threat,” but Punxatawney Phil
already emerged and saw his shadow. Now we can look forward to six more
years of S.E.C. investigations! Seriously, IM is in wide use throughout corporate
America. Estimates of office usage range from 45%-90%, with an expectation
that, whatever the real usage, it's getting bigger all the time. For the uninitiated,
IM is a form of instantaneous, real time e-mail that doesn’t come though normal
e-mail channels, meaning it's largely invisible to those whose job it is to police
such things. IM leaves little in the way of digital footprints, which may be
desirable if you're using it to play footsie on company time; however,
unmonitored and unrecorded communications pose an entirely different risk to
financial institutions. For example, the National Association of Securities Dealers
requires members to archive electronic communications for at least three years.
NASD Vice Chairman Mary Schapiro recently said, "Firms have to remember that
regardless of the informality of instant messaging, it is still subject to the same
requirements as e-mail communications and members must ensure that their use
of instant messaging is consistent with their basic supervisory and record
keeping obligations."  So, how come 61% of financial services firms
surveyed by Security Industry News have no means of managing or archiving
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instant messaging, and 39% have no instant messaging policy at all? 1 forget,
when the law says you must retain it and you don’t, is that spoliation per se or
just a felony?

Solution: Firms must either bar IM usage altogether and monitor the
Internet ports used by such applications to insure compliance, or allow
such usage configured so as to permit monitoring and archival. Doing so
won't be a one-time fix, because IM applications evolve rapidly, such that
a message going out one port today will bust through the firewall an
entirely new way tomorrow.

Training

| have an idea that might protect a company from employee e-mail gaffes. It
involves putting a giant video screen in the company cafeteria and randomly
displaying the contents of any e-mail going through the network. It's a bad idea,
but it makes a point. Before they click on “Send,” every employee needs to ask,
“How would I feel if | had to read this in open court or if my kids heard it on the
evening news?” Sensitivity to the perils of e-mail doesn’t just happen—it has to
be bred institutionally, and it needs to come from the people at the top and matter
to the folks at the bottom. In 1945, people understood that, “Loose lips sink
ships.” In 2005, every employee needs to feel—and every co-worker should
serve to remind them—that an inappropriate, illegal, misdirected or mishandled
e-mail puts everyone’s livelihood at risk.

Solution: Just reminding employees that the company has an e-mail
policy is not enough. There must be formal training on appropriate
content. Retention policies must be spelled out, and employees should be
made to understand why compliance matters—that when you don’t do
what the policy requires, you're betraying your co-workers. Teaching
ways to avoid misdirection (e.g., turning off the auto complete feature for
addressing e-mails) and encouraging the same level of reflection
attendant to a written memorandum will help.

Social Engineering

Social Engineering is hacker-speak for tricking a person into revealing their
password or launching a rogue program to open a back door into a system. | use
it here to underscore the fact that the weakest security link in most systems isn’t
the software or the hardware. It's the “wetware,” also called “liveware” or
“meatware.” That is, it's the people. The best planned systems are waylaid by
the people that use them.

By way of example, since more than a third of companies store their e-mail solely
on servers, system administrators are forced to limit mailbox size. In fact, three-
fourths of companies surveyed by Kroll Ontrack impose such quotas, and a
quarter of companies compel deletion as quotas are reached. When you tell
employees that you are going to force them to delete what many view as
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essential information, not surprisingly some become quite resourceful at retaining
e-mail despite company policy. Avoidance tactics take many forms, but whether
it's forwarding older mail back to your own mailbox to circumvent time restrictions
or burning private caches of CDs, such guerilla tactics jeopardize a company’s
ability to manage their e-mail systems and accurately respond to discovery.
That's bad social engineering. An enterprise embroiled in litigation may
vehemently deny the existence of responsive e-mail, only to find that an
enterprising employee has a “private stash” of clearly-discoverable e-mail which
does not come to light until the employee deems disclosure of that e-mail
advantageous. As attorney Tom Watkins of Austin puts it, “E-mails are the
cockroaches of litigation. You can't get rid of them, and they always manage to
turn up when company comes to call.”

Solution: Build institutional awareness of the hazards of kamikaze
computing. Train, monitor, audit and enforce. People try to get away with
stuff because they can. Make it harder to cheat, and put real teeth in the
policy. Help employees appreciate the risk to their company and their jobs
posed by social engineering errors, and put peer pressure to work.

The E-Discovery Triage Plan

One of the earliest obligations of any litigant is to preserve evidence in
anticipation of litigation. The duty to preserve is automatic, and doesn’t hinge on
suit being filed or even receipt of a preservation letter. Companies have to be
prepared to retain evidence when litigation or government investigation is merely
“in the wind.” The role of harbinger often falls to corporate counsel, who must
issue something of a “stop the presses” order to be sure that appropriate steps
begin at once to preserve potential evidence.

If it fell to you to initiate the preservation of potential electronic evidence, would
you know what to do? Would you even know everyone that must become
involved? Would the IT department understand what they were required to do
and have the resources and in-house expertise to do it?

If you're at all uncertain of your answers to the prior questions, you may need an
e-discovery triage plan—the procedural equivalent of a big red button in your
office you can push when you need to “stop the presses.” An e-mail triage plan
starts with knowing the systems and staying current on the nature and location of
the servers, back up archives and other key data repositories. It requires having
at hand the names and contact information for the persons in each department
who have the authority and knowledge to preserve and protect potential
evidence. It means knowing where the e-mail lives on the company’s systems
and halting activities that might destroy or alter those messages.

An e-mail triage plan needs to keep close tabs on all potentially significant

sources of discoverable information. Who telecommutes and may have
electronic evidence on a local hard drive in their home? Who's been issued a
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company-owned laptop, Blackberry or PDA that might hold e-mail or other
evidence? How often is the e-mail server backed up? How complete is that
back up? Do we need to temporarily implement brick level back ups? What is
the rotation schedule for the back up tapes? What local hard drives need to be
cloned immediately? What about Instant Messaging and voice mail?

Electronic data is fragile, and the cost of spoliation is high. To best serve your
clients, you should stay abreast of how their IT systems retain electronic
documents, and, if necessary, propose changes in procedures to support an e-
discovery triage policy. The point at which the duty to preserve attaches is not
the time to begin your education about the company’s systems or start seeking
management buy-in on a preservation plan. You must be fully prepared to
preserve the status quo, to—as far as feasible—fix the company’s data in amber
for the near term, long enough to secure agreements with opposing counsel or
relief from the court. The moment the duty to preserve attaches is likewise not
the time to engage in a power struggle with the IT department. Make it your
business to know who you will be dealing with and meet them. Discuss the e
discovery triage plan and inquire about potential conflicts or concerns. Though
such a plan should have emerged as a collaborative effort, it’s still a good idea to
secure buy-in and solicit ways to improve the plan. In short, communicate.

Tips for your E-Discovery Triage Efforts:
1. Field an E-Discovery Triage Task Force and include:
Corporate Counsel
Outside Trial Counsel
IT Officer(s)
Records Custodian(s)
Chief Financial Officer
Operations Officer
Electronic Discovery Specialist
Forensic Specialist

S@ 00Ty

2. Define the product of the Task Force: Are they drafting the company
retention policy or a litigation action plan? What is each member’s role
and responsibility?

3. ldentify all data storage locations and a mechanism to stay abreast of
changes

4. Document existing procedures and schedules for creation, storage,
retention, modification, securing, deletion and restoration of business data;

5. ldentify likely candidates for discovery efforts and effective ways to

delineate or “Chinese Wall” privileged, personal and confidential data, as
well as to retain and retrieve.
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6. Develop action plan procedures for particular events including employee
departure, suspected theft of trade secrets, network intrusion, improper or
unauthorized use of computer systems, government subpoena, FBI raid,
employee destruction of data, litigation, etc.

7. Create a contact list of persons responsible for familiarity with and
implementation of the action plan and insure a rapid and effective
communication strategy. How will everyone “get the word” to act?

8. Secure support from top management to insure prioritization and avoid
delay in implementation.

Enlist Help

Even with a well-conceived e-discovery triage plan, it's a good idea to get outside
help on board to advise and assist. Why would a big communications or
technology company need to bring in outside help to assist with electronic
discovery? Do Microsoft or EarthLink or SBC really need outside expertise?
The answer is often “yes;” not because an outsider necessarily brings more
knowledge of the systems or mastery of the technology, but because a well-
chosen outsider brings an independent voice to the table and speaks the
language of the IT department at a time when clear communication is essential.
Despite being paid by a party, an expert known to the court and enjoying a
reputation for honesty and skill is simply more credible when stating, “We looked
and it wasn'’t there,” or “The items reviewed were not responsive to the request.”
Moreover, hiring outside talent helps demonstrate that discovery responsibilities
were taken seriously and—Ilet's be blunt here—it may serve to deflect
responsibility if something should ultimately hit the fan.

Control the Channel and Capture the Traffic

As a forensic examiner, a common consequence of telling an employee that
someone will stop by tomorrow to pick up their laptop is that they will be up most
of the night running a Delete-O-Thon. Then, a case which might have been won
is lost; not on the merits, but because of a failure to control the data channels
and capture the traffic. You must be able to lock down your records into a full
save mode upon the hint of litigation or investigation. You need to make users
aware that not only must they keep their personal and sexual material off their
company computers else they be content to hand it over when the time comes.
Clients need to appreciate that those “evidence eliminator” programs that
promise to cover their tracks don’'t do a very good job of it. Plus, covered tracks
on a computer look just like—surprise!—covered tracks. Even if | don't find the
erased item, chances are I'm going to find the crater it left behind.

“Controlling the channel” demands more than an occasional e-mail

admonishment to “hang onto stuff.” The average user has, at best, a hazy idea
about how computers keep and lose information. You need to be explicit about
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what must be done or not done on desktop and laptop systems, and do it in such
a way that it won’t appear as a roadmap for running that Delete-O-Thon!

Consider hardware and software “solutions” that enable more centralized control
of the retention process. Some of these will even image hard drives remotely to
permit a “snapshot” to be taken of each user’s hard drive during off hours. If it
sounds a bit Big Brother, it is. But better Big Brother than O Brother, Where art
Thou?

The Server Tape Conundrum

According to the market research firm Osterman Research, 67 percent of
companies back up their e-mail systems to tape alone and recycle the tapes
every 90 days. Suppose you know that your client’s server data are backed up
to tape and that those tapes tend to be re-used in a way that overwrites old data
with new. When the time comes to swing into action and preserve potentially
discoverable evidence, how are you going to deal with your client’s tape rotation?
The easy answer is, “I'll instruct them to stop re-using tapes until further notice.”
That's certainly not a wrong answer from the standpoint of protecting your client
from claims of spoliation and even from the Delete-O-Thon initiatives of their own
employees, but it's not always a practical or tactically sound one. It's the right
answer according to 7 Moore’s Federal Practice, which states that, “The routine
recycling of magnetic tapes that may contain relevant evidence should be
immediately halted on commencement of litigation.” § 37A.12[5][e] (Matthew
Bender 3d ed). But, it is not the only right answer, nor is it necessarily the right
answer from beginning to end of the litigation.

Many companies are always embroiled in some phase of litigation, so an
instruction to cease back up rotation during the pendency of a case is tantamount
to saying, “Save everything forever.” Back up tapes are expensive. Properly
storing back up tapes is expensive. Hanging on to the obsolete hardware
needed to read back up tapes from last year or the year before that is expensive.
There are specialists who make a handsome living curating “Museums of Old
Back Up Tape Drives” because no one thought to hang onto those tape drives
from 1995 or the software than ran them. Even when the case from 1999 is over,
do you have to retain the tapes because of the case filed last month?

What you advise your client to do and for how long should be based in part upon
how they use their back up system. Companies tend to fall into two camps:
those that use their back up systems as a means to recover from catastrophe—
to get their systems “back up” and running again—and those that use back up as
a means of institution memory--an archives of company activities extending
beyond the minimum required to restore to the point of failure. If your client falls
in the latter camp, they almost certainly do need to halt their tape rotation, since
their usage is archival of business records and the start of litigation is an
inauspicious time to start destroying business records, at least until you can fully
ascertain the relevant scope of the matters in dispute. But if your client falls in
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the first camp and just uses back up to get back up, doesn’t maintain an archive
of old tapes and keeps the focus solely on catastrophic recovery, you may be
fully justified in not halting back up tape rotation, assuming that you have taken
other appropriate steps to preserve potentially relevant and discoverable data.
Keep in mind that, absent a catastrophic failure, the most recent back up set is
essentially a mirror image of the live system data, so restoring and searching the
latest back up is usually of little value.

Before you decide in which camp your client falls, you'll need to do more than
just ask the V.P. of IT whether there is a tape archive. You need to pose your
guestions as well to the person whose job it is to shove those tapes into the
machine and keep track of them. The reality is that the manager may not always
know what the technicians are doing “in the pits.”

If you take the safe route and order a halt to rotation of back up tapes, recognize
that there are costly consequences which follow upon that instruction and
promptly explore whether there are less-costly alternatives. Perhaps the court
will enter a discovery order making it clear that back up tapes need not be
retained or an agreement can be reached with opposing counsel to the same
end. A motion seeking cost allocation for back up tape retention costs can
sharpen opposing counsel’s focus on the issue. As plaintiff’'s counsel, | know |
was very careful about what | sought in discovery when | thought it might come
out of my pocket. Also, target follow up dates to advise IT about the need for
continued retention. It would be embarrassing to find out that IT unnecessarily
spent $22,000.00 this year on litigation-related back up activities because you
forgot to tell them the case settled last year!

Confer, Confer, Confer!

Voluntarily sharing information with your opponent and seeking to work
cooperatively in the electronic discovery process may not be your cup of tea, but
it's certainly an effective way to protect your client from claims of spoliation and
discovery abuse. Huge sums are spent on electronic discovery because of
uncertainty—we’re not sure what we must keep, so we keep everything.

The better way is to confer with your opponent early. Document the process well
and seek to hammer out a discovery plan setting out what you are agreeing to
preserve pending specific discovery requests. Be prepared to ascribe estimated
volume and costs to more extensive retention efforts so that your opponent
appreciates the costs occasioned by overbroad demands. Such a conference is
less about agreeing to produce particular items as it is defining the universe of
information to which future discovery will be directed. Why should your opponent
agree to limit that universe and cede a tactical advantage? Because, if you've
made your case that your opponent’s demands are unreasonable and put your
opponent on notice that money will be wasted as a consequence, you are better
postured to shift that financial burden to the other side, or at least have it dangle
over your opponent like the sword of Damocles.
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The other reason to confer and seek agreements early is because limiting
electronic discovery is a two-way street. Many discovery requests can be
“boomeranged” back to your opponent, who will be hard-pressed to object to its
scope. A common error of corporate counsel is to think that the cost, complexity
and peril of electronic discovery are visited only on their side. Nearly everyone
uses computers. Though the party litigating against your corporate client is an
individual, they are likewise bound to preserve electronic evidence, a treacherous
and costly obligation for the uninitiated, even for a single personal computer. A
conference—and incisive questions about what steps the other side is taking to
preserve evidence—may bring the parties closer to agreement.

If agreements can’t be reached, seek a discovery conference with the court and
help the judge appreciate the costs and perils of willy-nilly retention. Be prepared
to discuss volumes of data, man-hours of work and associated costs. Few
judges respond favorable to a plaintive, “It's too burdensome,” but most, when
made aware of the dollars and time at stake, are willing to use their power to
prevent unfairness and waste. Help the court see alternatives—sampling,
perhaps, or time limitations—to a global retention obligation. Even if you get no
relief at all, you can better advise your client that the money and time being
invested is indeed required, and you set the stage for a later cost allocation
request should it appear that your opponent overreached or oversold.

Twenty Tips for Counsel Seeking Discovery

1. Get your preservation letter out early and be both specific and general.
Assume that the recipients don’t know their own systems and don'’t
understand computer forensics. Educate them in the letter so they can'’t
use ignorance as an excuse.

2. Do your homework: use the Net and ask around to learn about the nature
and extent of your opponent’s systems and practices. You're probably not
the first person to ever pursue discovery against the opposition. Others
might know where the sweet spots can be found.

3. Get your e-discovery out fast, with the petition if you're the plaintiff. Data

IS going to disappear. You're in a poor position to complain about it if you
didn’t ask while it was still around.
Force broad retention, but pursue narrow discovery
What they must keep and what they must give you are different
obligations. Keeping the first broad protects your client’s interests and
exposes their negligence and perfidy. Keeping requests for production
narrow and carefully crafted makes it hard for your opponent to buy delays
through objection. Laser-like requests mean that your opponents must
search with a spoon instead of a backhoe. Tactically, ten single, surgical
requests spread over 20 days are more effective than 20 requests in one.
6. Be aware that your opponent may not understand the systems as well as
you do, but may not want anyone—especially his client--to know it. Help
your opponent “get it,” so he can pose the right questions to his client.

ok
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7. Question the IT people. Avoid the managers and focus on the grunts.
The latter are have spent less time in the woodshed and they know the
real retention practices.

8. Seek a copy of any document retention policies and a complete inventory
of system resources. You need to know where the data is stored and on
what equipment.

9. Invoke the court’s injunctive power early to force preservation. The
agreement that can be secured to forestall a court order may be better
than you’ll get from the judge.

10.1f you can’'t get make any headway, seek appointment of a neutral or
special master.

11.Ask all opponent employee witnesses what they were told to do in the way
of e-document retention and what they actually did.

12.Know how and when to check for authenticity of data produced. Digital
data is easily forged.

13.Be sure to get metadata whenever it may be relevant.

14.Don’t accept image data (TIFF or PDF) when you need native data.

15.Have the principal cases on e-discovery and cost shifting at hand. Tailor
your requests to the language of the cases.

16.Set objections for hearing immediately. Require assertions of burden and
cost to be supported by evidence.

17.Analyze what you get promptly after you get it and pin down that it is
represented to be “everything” responsive to the request. Follow up with
additional requests based upon your analysis.

18.Don't let yourself be railroaded into cost sharing but, if it happens, be sure
you're protected from waste and excess by the other side, and leverage
your role as underwriter to gain greater access.

19.Be prepared to propose a “claw back” production, if advantageous.

20.Don’t accept assertions of cost or complexity unless you know them to be
accurate. Have such claims independently evaluated and be ready to
propose alternatives.

Twenty Tips for Counsel Defending Against E-Discovery

1. Respond immediately to any preservation letter and advise what you will
and won’t do without a court order and why. Don’t enable your opponent
to later claim, “I thought they were saving everything | asked for.”

2. Act immediately to preserve potentially relevant data. Know the tape
rotation schedule and decide whether to halt rotation. Communicate
clearly and specifically what your client's employees must do and for how
long. Don't rely on intermediaries if data destruction is in the offing. You
may only get one shot to preserve some things, so don't just leave a voice
mail for someone who’s away on vacation. Implement your e-discovery
triage plan, and be sure that management gets behind it unequivocally.

3. Confer with opposing counsel early and often. Document everything you
proposed, agreed or declined to do.
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4. Seek a discovery conference with the court if the retention or production
obligations are onerous.

5. Meet with the IT staff and let them help you understand what must be
done to respond to a request and whether it can be done. Have them
propose alternatives. Treat them as “officers of the court” within their
digital domain.

6. Prepare IT staff and records custodians for deposition--not just the
department head. Be sure they know the retention policy and how it has
been implemented. Engineering types tend to look for solutions, so
caution them against helping your opponent solve her problem of getting
what she seeks from your systems!

7. “Boomerang” your opponent’s discovery where advantageous, serving it
back on the other side. More importantly, push back with e-discovery.
Responding to an electronic discovery request is a perilous undertaking
even when you only have one computer (most Americans have more than
one). Even if you are Goliath, the David suing you doesn’'t have an IT staff
and may be unable to resist the temptation to sanitize his e-production.
“David” may be no more inclined to share his e-mail with you than you with
him. Moreover, home computers tend to reveal much more than their
office counterparts, so consider computer forensics as well.

8. Document all efforts to identify responsive material. Should something be
missed and you need to show good faith, it will take more than a global
representation of, “We looked really hard.” Quantify efforts in page
equivalents, gigabytes or man-hours. This information will also be useful
when seeking to demonstrate the burden imposed by future requests and
when seeking to shift costs.

9. When appropriate, seek to shift costs to your opponent. A credible risk of
paying your client’s bills is a very big hammer, but be sure that the Court
doesn’t confuse cost shifting with broader access. Just because the
opponent has to pay for the collection and search effort doesn’t confer a
greater right to see anything.

10. When claiming undue burden, be prepared to attach reasonable
estimates of time and money to responsive efforts. Be sure the court
understands that employee time isn’'t “free.” Get quotes from outside
vendors to support credibility. Don’t forget the cost of review by counsel.
It may not be shifted, but it is a major cost consideration capable of
making an impression on the court. Help the court appreciate that a
discovery request that costs you more than the settlement demand is a
tactical ploy that doesn’t serve the ends of justice.

11.Know the seven Zubulake v. UBS Warburg LLC, 217 F.R.D. 309 (S.D.N.Y.
2003) cost shifting considerations, and be ready to apply them:

a. Is the request specifically tailored to discover relevant information?

b. Is the information available from other sources?

c. How does cost of production compare to the amount in
controversy?

d. What are the relative positions of the parties in terms of resources?
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e. Who is best able to control costs and has an incentive to do so?
Are the issues in discovery key to the issues at stake in the
litigation?

g. What are the relative benefits to the parties of obtaining the data?
12.Consider sampling as an alternative to broad production.

13.Be sensitive to undisclosed concerns stemming from private information
on hard drives which may cloud judgment. The CEO may know that he
has a porno collection hidden away on his office computer, but he’s
unlikely to admit it to counsel.

14.Be wary of forensic analysis of hard drives by the other side’s expert.
Almost everyone has something to hide, and a lot of them hide it on their
computers.

15.A back up is just for getting the system “back up” after a crash. If your
client doesn’t need old back up tapes to get back up, then get rid of them!
Keeping them tends to makes them discoverable as a business record.
Being a digital pack rat is what gets so many companies into costly hot
water.

16.Educate yourself about computer system and storage, so you can educate
the court.

17.Protect your client by protecting the interests of third-parties. Raise claims
of third-party privacy and privilege rights where such claims are genuine,
material and will serve as grounds for non-production. Office e-mail
oftentimes contains privileged attorney-client and spousal communications
as well as confidential medical information. Complying with discovery may
expose you to liability to third-parties.

18.Anticipate leaks in the net: Retired hardware, crashed drives, and
employee pack rats are all places where you may find data all swear is
gone forever. Look in drawers and on shelves!

19.Systematic retrieval starts with the sender. Encourage clients to train
employees to use e-mail properly, label subject lines accurately and avoid
threading.

20.Make sure your clients appreciate that failing to produce unfavorable
electronic evidence—especially the smoking gun e-mail—is an invitation
to disaster. You can’t suppress all copies, and you can’t be sure the other
side won't get it from somewhere else. It always hurts more when it's
introduced as something you tried to hide.

—h
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